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PRESCRIPTION 1 

Of the two kinds of prescription, acquisitive (acquisition by 
usucaption) or extinctive, the latter has more frequently received the 
consideration of claims commissions and to it we desire first to par- 
ticularly address ourselves. 

In the Pious Fund case before a tribunal of the Hague Permanent 
Court of Arbitration, it was held that the rules of prescription related 
exclusively to the domain of civil law and could not be applied to 
the international conflict between the United States and Mexico. 2 
Nevertheless, in the Gentini case, 3 the umpire pointed out the dis- 
tinction between rules of prescription, which were such as would be 
established by a government, and the principle of prescription which 
he said was " well recognized in international law," and could be 
applied as well in a conflict to which a state was a party as to a con- 
flict between private individuals. 

One of the earlier cases in which the matter was discussed was 
that of Black and Straiton before the Mexican-American Claims 
Commission of 1868, 4 Thornton, umpire, not feeling justified in 
condemning the Mexican government upon weak evidence as to the 
illegality of the acts of its authorities and after more than fifteen 
years had elapsed without the claimants having made any complaint 
whatever of the conduct of those authorities. 

In the Mossman case 5 the same umpire said : 

It seems unfair that the latter (the Mexican government) should be 
first informed of the alleged misconduct of its inferior authorities more 

1 Chapter from a forthcoming work on the subject of "Arbitral International 
Law and Procedure," being a resume 1 of law and practice as laid down by arbitral 
tribunals ; prepared by Jackson H. Ralston, late Umpire of the Italian-Venezue- 
lan Mixed Commission, and editor of " Venezuelan Arbitrations of 1903," etc. 

2 U. S. Agent's Report, Pious Fund Case, pages 17 and 876. 
s Ven. Arb. of 1903, p. 720. 

•♦Moore: Arbitrations, 3139. 
5 Moore: op. cit., p. 4181. 
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than fifteen years after the date of the acts complained of. The umpire 
can not under this circumstance consider that the Mexican Government 
can be called upon to give compensation for a very doubtful injury, and 
he therefore awards that the claim be disallowed. 

The preceding umpire of this commission, Colonel Lieber, evi- 
dently felt the influence of the ideas above expressed, for in the 
Selkirk case 6 he refers disapprovingly to the fact that the claimant 
had allowed nearly twenty full years to elapse before the presenta- 
tion to Mexico of his claim. 

The same question as to the right to invoke prescription in favor 
of a nation before a mixed claims commission arose in the United 
States and Venezuelan Claims Commission of 1889, 7 in the Williams 
case, wherein the commission argued at great length and with marked 
ability in favor of the application of the principle of prescription. 
Among other things, they say : 

It thus appears then that the claim was not brought to the attention 
of the Venezuelan government until twenty-six years after its inception 
Its ownership, nature and amount were such as would have made a 
delay in presentation to the debtor for a single three-months a matter of 
surprise. By lapse of time the means of defence have been impaired 
and there is total want of excuse for the long delay by claimant. Under 
such circumstances, what does the law require at our hands ? 

It is a well settled principle in common law jurisdictions, and a 
recognized one in civil law countries, that obligations are to be enforced 
according to the lex loci fori which here is the treaty and the public law. 
Beyond the requirement that its decisions must be according to justice, 
the treaty furnishes no guide to the Commission respecting the operation 
of the lapse of time in extinguishing obligations. It is left to the direc- 
tion of international law on the subject. Does that recognize the doctrine 
of such extinguishment as between states, in controversies life these? 

It may be well preliminarily to note that, while individual interests 
are involved, these controversies, as elsewhere seen, are between States in 
some sense, and stand much as if so originating; and, further, that while 
the texts will be seen largely to relate to territorial acquisitions, the prin 
ciples announced comprehend the acquisition and loss of personal prop- 
erty and pertain to other rights as well. * * * 

Prescription is a " rule " of inference ; not necessarily perhaps that 
debts have been paid or titles granted, or other particular thing done, but 

« Moore: op. cit., p. 3130. 

7 Report, p. 51; Moore: op. cit., p. 4181. 
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that something at least has transpired which, in the natural order, as the 
Civilians say, forms a basis and demand for its operation. It is no more 
the creature of legislative will than is any other induction. That the lapse 
of time variant according to circumstances, needed to raise a rational 
presumption of a past occurrence, happens to coincide in a particular 
case with the statutory period in that behalf, does not make prescription 
and statutory limitation one. They are always distinct. The former 
relates to substance, is the same in all jurisdictions, and aims at justice 
in every case. While the latter pertains to process, varies as a rule in all 
jurisdictions, and from time to time often arbitrarily in the same one, 
and admits occasional individual injustice. Lord Coke, as seen, thought 
prescription " abideth " at common law notwithstanding the " estate." 
* * * To withhold causelessly a demand for goods sold until the 
witnesses to the transaction and other usual means of ascertaining the 
facts have, in ordinary course, passed away, is negligent conduct; while 
to withhold a bond issued by public authority and of which presumptively 
a public register is kept for a like time after maturity, may not be. 

Wharton in his second edition remarks (appendix to third volume) 
" While international proceedings for redress are not bound by the letter 
of specific statutes of limitation, they are subject to the same presump- 
tions as to payment or abandonment as those on which statutes of limita- 
tion are based. A government can not any more rightfully press against 
a foreign government a stale claim, which the party holding declined to 
press when the evidence was fresh, than it can permit such claims to be 
the subject of perpetual litigation among its own citizens. It must be 
remembered that statutes of limitation are simply formal expressions 
of a great principle of peace which is at the foundation not only of our 
own common law but of all other systems of civilized jurisprudence." 

The commission cited in support of its position the opinions of 
many law writers in addition to those above referred to, among others 
being Vattel, Phillimore, Hall, Poison, Calvo, Vico, Grotius, 
Wheaton, Taparelli, Sala, Sir Henry Maine, Brocher, Domat, Burke, 
and Markby. 

The position taken by the above named commission in the Williams 
case was followed in the Cadiz case 8 (also cited as the case of Loretta 
O. Bariarie), wherein it was said: 

Time itself is an unwritten statute of repose. Courts of equity con- 
stantly act upon this principle, which belongs to no code or system of 
municipal judicature, but is as wide and universal in its operation as the 
range of human controversy. A stale claim does not become any the less 

s Moore: op. tit., p. 4199; Report of Commission, p. 73. 
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so because it happens to be an international one, and this tribunal in 
dealing with it can not escape the obligation of a universally recognized 
principle, simply because these happens to be no code of positive rules 
by which its action is to be governed. 

Again, in the Driggs case, 9 this commission used the following 
language : 

Twenty-eight years had elapsed since the alleged wrong by the Co- 
lumbian Government, and not a complaint had been made by Driggs ! 
There is not a case on our list that better illustrates the wisdom of the 
prescriptive rule. The evidence is contradictory, and the actual witnesses 
to the essential transactions on the part of the Government had pre- 
sumably passed away, for their evidence was not procured when the 
claim was asserted. 

Before the commissions sitting in Caracas in 1903, the question 
first arose in the Spader case, Bainbridge, American Commissioner, 
speaking for the commission, 10 holding that, 

A right unasserted for over forty-three years can hardly in justice be 
called a " claim." * * * 

It is doubtless true that municipal statutes of limitation can not 
operate to bar an international claim. But the reason which lies at the 
foundation of such statutes, that "great principle of peace," is as 
obligatory in the administration of justice by an international tribunal 
as the statutes are binding upon municipal courts. 

This subject received more lengthy consideration in the Gentini 
case, 11 above referred to, than in any other before the Caracas com- 
missions. In this case the claimant, seeking to recover for injuries 
inflicted upon him in 1871, did not appear before the Venezuelan 
authorities, or even ask the legation of Italy, his country, to make his 
demand until 1903, a period of thirty-two years. After distinguish- 
ing, as above indicated, between national rules of prescription and the 
principles of the same subject, and adding to the many international 
law authorities cited in the Williams case, the names of Bello 12 and 
Bluntschli, 13 the umpire referred to the civil law writers, including 

» Report, p. 403. 

io Ven. Arb. of 1903, p. 161. 

ii Ven. Arb. of 1903, p. 720. 

12 Derecho International, p. 42. 

13 Droit International, section 279. 
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Savigny, 14 Troplong, 15 and Laurent, 16 as showing that prescription 
was a right of humanity. He found the common-law writers on 
prescription and the cognate title of laches reaching a like conclusion 
and considered that 

all the arguments in favor of it [prescription] as between individuals 
exist equally as well when the case of a national is taken up by his 
government against another, subject to considerations and exceptions 
noted at the end of this opinion. For may not a government equally 
with an individual lose its vouchers, particularly when, if any existed, 
they are in the hands of far distant subordinate agents? If there be 
collusion between claimant and official, will not government witnesses 
die as readily as those of private individuals? If the claimant's own 
action be the cause of the misfortunes of which he complains, will not 
knowledge of the fact be lost with the flight of time ? May the claimant 
against the government, with more justice than if he claimed against his 
neighbor, virtually conceal his supposed cause of action until its investi- 
gation becomes impossible? Does equity permit it? And this brings 
us to a further point. We are told with truth that this is a Commission 
whose acts are to be controlled by absolute equity, and that equity will 
not permit the interposition of a purely legal defense as prescription is 
said to be. But is this position correct ? As appears from the foregoing 
citations, the principle of prescription finds its foundation in the highest 
equity — the avoidance of possible injustice to the defendant, the claim- 
ant having had ample time to bring his own action, and therefore if he 
has lost, having only his own negligence to accuse. 

The umpire referred to the King and Grade case, 17 to he here- 
after discussed, as constituting a possible exception, as well as to 
the fact that in the Williams case (supra) it had been recognized 
that the time which would bar an account might not affect a bond 
as to which a public register had been kept. He also adverted to the 
fact that presentation of a claim to competent authority within 
proper time would interrupt the running of prescription. 

Shortly after there was presented to the same umpire the Taglia- 
ferro case, 18 in which Venezuela insisted upon prescription as a 
sufficient defense. But the umpire said : 

" Droit Romain, volume 5, sections 237 and 245. 
1B Droit Civil Expliqu#, title "Prescription," vol. 1, page 14. 
io Vol. 32, page 23, section 12. 

"United States and British Claims Commission of 1855, Report, p. 309; 
Moore: op. cit., p. 4179. 

is Ven. Arb. of 1903. p. 764. 
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Here the acts complained of were committed pursuant to the orders 
of the highest military authority of the State. The injured party at once 
appealed to the judicial authority, which denied relief, and then to the 
immediate representative of the nation, who, upon a subterfuge, refused 
his assistance. The responsible constituted authorities knew at all times 
of the wrongdoing, and if the complaint was baseless — an impossible 
conclusion under the evidence — judicial, military, and prison records 
must exist to demonstrate the fact. When the reason for the rule of 
prescription ceases, the rule ceases, and such is the case now. 

About the same time there was also presented to the same umpire 
the Giacopini case, 19 and thirty-two years having elapsed, prescrip- 
tion was again invoked as a defense by the Venezuelan government. 
But the umpire said that, 

Examination of the expediente in the present case shows that the 
tribunal before which the proofs were made (in November, 1872), di- 
rected notice to the fiscal of the nation before their taking ; that he was 
present and vigorously cross-examined the witnesses; that he asked and 
was accorded by the judge a copy of the evidence. The Government 
knowing in this manner of the existence of the claim had ample oppor- 
tunity to prepare its defense. As was stated in the Gentini case, " the 
principle of prescription finds its foundation in the highest equity — 
the avoidance of possible injustice to the defendant." In the present 
case, full notice having been given to the defendant, no danger of 
injustice exists, and the rule of prescription fails. 

In the case of Corwin, 20 Little, Commissioner, speaking for the 
commission, referring to the time of its last presentation, said : 

Venezuela had then been a state thirty-three years. The demand was 
thirty-nine years old. It had been presented to the old Eepublic and 
not allowed. Venezuela now could not be supposed to have anticipated 
its resurrection. The witnesses to the transaction in 1824 had pre- 
sumably, passed away, and other means of defence become dissipated. 
But owing to the possible incompleteness of the record in this regard, we 
prefer to base our conclusion upon the other grounds stated, assuming 
proper and timely presentation of the claim against Venezuela. 

Quite extended consideration of this subject was given by Plum- 
ley, umpire of the British- Venezuelan Commission 21 in the Steven- 
son case, he stating in the course of his discussion that, 

w Ven. Arb. of 1903, p. 765. 

20 Report, U. S. & Ven. Com. of 1889, p. 119. 

2i Ven. Arb. of 1903, p. 327. 
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When a claim is internationally presented for the first time after a 
long lapse of time, there arise both a presumption and a fact. The pre- 
sumption, more or less strong according to the attending circumstances, 
is that there is some lack of honesty in the claim, either that there was 
never a basis for it or that it has been paid. The fact is that by the 
delay in making the claim the opposing party — in this ease the Govern- 
ment — is prevented from accumulating the evidence on its part which 
would oppose the claim, and on this fact arises another presumption that 
it could have been adduced. In such a case the delay of the claimant, 
if it did not establish the presumption just referred to, would work in- 
justice and inequity in its relation to the respondent Government. 

We have already referred to the fact that where the government 
possesses, or may properly be expected to possess, in its archives 
official records which would control the disposition of the claim, as in 
the case of bonds, claims for taxes and duties paid, etc., the prin- 
ciple of prescription may not be applied, and this consideration would 
have been amply sufficient to justify the opinion of Upham, American 
Commissioner, speaking for the commission in the King and Oracle 
case, 22 wherein he said : 

The first question arising for the consideration of the commission is, 
whether any legal bar on account of lapse of time exists against sus- 
taining the claim for a return of duties. This seems now hardly to be 
contended for. Where a treaty is made between two independent powers, 
its stipulations can not be deferred, modified, or impaired by the action 
of one party without the assent of the other. If the parties, by their joint 
act, have established no barrier in point of time to the prosecution of any 
claims under a treaty made by them, then neither country can interpose 
such limit. The case admits of no other judicial construction. The legal 
advisers of the crown concur in this view, and the commissioners have no 
doubt on the point. It is conceded, as a matter of fact, that an inequality 
in duties existed in violation of the provisions of the treaty; and, there 
being no bar to the recovery of the claim from lapse of time, such duties 
shall be refunded. 

But negligence on the part of the claimant government in pressing 
for a disposition of a case to which the attention of the respondent 
government has once been directed, can not be invoked as a ground 
of prescription. This appears to have been first recognized by Sir 

22 United States and Great Britain Claims Commission of 1855, Report, p. 309 ; 
Moore: op. cit., p. 4179. 
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Edmond Monson, arbitrator of the Butterfield claim of the United 
States against Denmark, he saying : 2S 

The Danish Government, on the other hand, argues, in the first place, 
that, setting aside the original merits of the case altogether, the amount 
of time which was allowed to elapse before the claim was first presented, 
and the intermittent manner in which it was subsequently pressed, con- 
stitute in themselves a conclusive objection to the validity of the claim. 
It appears convenient to settle this preliminary point at once; and the 
arbitrator has no difficulty in deciding that, although neither Butterfield 
and Company nor the United States Government have used due diligence 
in the prosecution of the claim, and have thereby exposed themselves to 
the legitimate criticism of the Danish Government on their dilatory 
action, the delay caused thereby can not bar the recovery of just and 
reasonable compensation for the alleged injuries, should the further 
consideration of the merits of the case result in the decision that such 
compensation is due. 

The same position was taken by Plumley, umpire, in the Stevenson 
case, 24 which claim, it appeared, had been brought to the attention 
of the Venezuelan government in 1869, and it had announced to 
the representative of the British government that, owing to civil 
warfare, Venezuela could not attend to the arrangement or payment 
of it. Later it seemed that the case had been brought up before the 
Venezuelan government and placed among its list of " unrecognized " 
claims, after Avhich time the British government had kept track of 
this claim with others of its class, waiting for such time as a general 
settlement could be made and had taken advantage of the first oppor- 
tunity to present it. The umpire said: 

The delay has been either in the inability or the unwillingness of 
Venezuela to respond to this claim. The occasion of this unwillingness 
and the reasons why it was placed on the list of " unrecognized " claims 
are properly matters for proof and consideration before this Commission, 
but it would be evident injustice to refuse the claimant a hearing when 
the delay was apparently occasioned by the respondent Government. 

In the Roberts case before the American- Venezuelan Commission, 25 
Bainbridge, Commissioner, speaking for the commission, said that 
the claim 

23 Moore: op. cit., p. 1205. 
2* Ven. Arb. of 1903, p. 327. 
25 Ven. Arb. of 1903, p. 142. 
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was brought to the attention of the Venezuelan government within a few 
days after its inception. The essential facts which fixed the liability of 
Venezuela were not then and are not now denied. The contention that 
this claim is barred by the lapse of time would, if admitted, allow the 
Venezuelan Government to reap advantage from its own wrong in failing 
to make just reparation to Mr. Quirk at the time the claim arose. 

The award was, therefore, given in favor of the claimant. 

It has, however, been held that the defense of prescription is one 
to be pleaded, and in the Daniel case, 26 Paul, Venezuelan Commis- 
sioner of the French-Venezuelan Commission, in delivering an 
opinion, the results of which were accepted by his associate, said : 

The reason upon which all legislations base the right of the debtor to 
invoke prescription as a means of extinguishing an obligation is the 
abandonment in which the creditor has for a number of years left the 
exercise of his right, the legal presumption of payment arising therefrom. 
Prescription has not been invoked before this Commission in the present 
case by the Government of Venezuela, wherefore it can not of its own 
motion take it into consideration, in conformity with the principles which 
govern. 

Acquirement of title by possession 

It is interesting to note that in the treaty between Venezuela and 
Great Britain for the determination of the conflicting boundaries 
beween British Guiana and Venezuela, the principles upon which 
the arbitrators should act were laid down as follows : 27 

(a) Adverse holding or prescription during a period of fifty years 
shall make a good title. The arbitrators may deem exclusive political 
control of a district, as well as actual settlement thereof, sufficient to 
constitute adverse holding or to make title by prescription. 

(6) The arbitrators may recognize and give effect to rights and claims 
resting on any other ground whatever valid according to international 
law, and on any principles of international law which the arbitrators may 
deem to be applicable to the case, and which are not in contravention of 
the foregoing rule. 

(c) In determining the boundary line, if territory of one party be 
found by the tribunal to have been at the date of this treaty in the 
occupation of the subjects or citizens of the other party, such effect shall 
be given to such occupation as reason, justice, the principles of inter- 
national law, and the equities of the case shall, in the opinion of the 
tribunal, require. 

26 Ven. Arb. of 1903, p. 507. 
2' Moore: op. eit., p. 5018. 
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In discussing as to the elements constituting sufficient possession 
to give title, the arbitrators between Austria and Hungary, 28 relying 
upon Hefter-Geffcken, 29 and Rivier, 30 held that : 

Immemorial possession is one which has lasted for so long a time that 
it is impossible to furnish the proof of a different situation and which no 
person can remember having heard spoken of. Beside such possession 
should be uninterrupted and uncontested. It goes without saying that 
such possession should also have lasted up to the moment when the 
dispute and the conclusion of a comprornis took place. 

The American members of the Alaskan Boundary Tribunal under 
the treaty of 1903, referring to the exercise of sovereignty as con- 
stituting possession, said : 31 

For more than sixty years after the Treaty, Eussia, and in succession 
to her the United States, occupied, possessed, and governed the territory 
around the heads of the inlets without any protest or objection, while 
Great Britain never exercised the rights or performed the duties of 
sovereignty there, or attempted to do so, or suggested that she considered 
herself entitled to do so. 

Again : 32 

Upon the purchase of Alaska by the United States in 1867, the officers 
of the United States took formal possession, with appropriate ceremonies, 
of the territory at the head of the Lynn Canal, and the officers of the 
Hudson's Bay Company surrendered the possession which they had 
therefore held as tenants to Bussia, and departed, leaving the head of 
the Lynn Canal in the possession of the United States. Prom that time 
performed the duties and exercised the powers of sovereignty there. 

Bearing upon the same point of the exercise of sovereignty as con- 
stituting possession, in the arbitral decree of Victor Emanuel over 
the question of a frontier between British Guiana and Brazil, 33 said : 

That the right of the United Kingdom of Great Britain, as successor 
to Holland, to whom the colony belonged, bases itself upon the exercise 

28 Revue de Droit International, 2d Series, vol. 8, p. 207. 

29 Das Europaische Volkerrecht, 8th ed., pp. 39 and 155. 
so Droit des Gens, 1896, p. 182. 

si Report, p. 49. 

32 Idem, p. 63. 

33 Revue Generate de Droit International Public, 1904, Documents, p. 18. 
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of the rights of jurisdiction on the part of the Holland West India Com- 
pany, which, deprived of sovereign powers by the Dutch government, 
indulged in acts of sovereign authority over certain localities of the zone 
in litigation, governing commerce which for a long time was exercised 
by the Dutch controlling it, submitting it to the orders of the governor 
of the colony, and succeeding in causing the indigenous inhabitants to 
recognize partially the power of this functionary; that these acts of au- 
thority and of jurisdiction with regard to the merchants and the in- 
digenous tribes were continued in the name of the British sovereignty 
when Great Britain took possession of the colony belonging to Holland, 
that such an effective affirmation of the rights of sovereign jurisdiction 
gradually developed and was uncontradicted, and that it came to be 
accepted little by little even by the indigenous independent tribes in- 
habiting the regions, which could not be regarded as included within the 
effective domain of the Portuguese sovereignty and thereafter of the 
Brazilian sovereignty; that in consequence of these successive develop- 
ments of the power of jurisdiction, the acquisition of the sovereignty on 
the part of Holland at first and later on the part of Great Britain was 
effectuated over a certain part of the territory in litigation. 

The same decision is interesting in its discussion as to what under 
certain circumstances constitutes insufficient possession, for it says : 

The discovery of new ways of traffic in regions which belong to no 
state, can not be considered of itself a ground of sufficient efficacy for 
determining that the sovereignty of this region remains acquired by the 
state whose citizens have made the discovery; that to acquire the sover- 
eignty of a region not within the domain of another state, it is indispens- 
able to effectuate its occupation in the name of the state which proposes 
to acquire the domination; that occupation can only be considered as 
accomplished after the taking of effective possession, uninterrupted and 
permanent, in the name of the state, and that the simple affirmation of 
the rights of sovereignty, or the intention manifested to desire to render 
the obligation effective, can not suffice ; that the taking of effective posses- 
sion of one part of the region, while it may be esteemed as efficacious in 
order to acquire the sovereignty of the entire region when this con- 
stitutes a single organism, can not be esteemed efficacious for the acquisi- 
tion of the sovereignty over an entire region when on account of its ex- 
tent or of its physical configuration, it can not be considered as an 
organic unity de facto; that consequently, all things considered, one can- 
not admit as established that Portugal first and Brazil afterward have 
realized the effective taking of possession of all the territory contested, 
but one can recognize only that these states have put themselves in posses- 
sion of certain localities of the same territory, and that they have there 
exercised their sovereign rights. 
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Necessarily, perhaps, involved in this discussion is the question 
as to the proper bounds of actual possession, and we find it stated in 
the decision of the arbitrators between Austria and Hungary, above 
referred to, that, 

The opinion of the expert, in which the tribunal shares, rests upon the 
provisions of international law, which does not recognize rivers as having 
the character of frontiers, but accords it rather to mountains. 

Jackson H. Ralston. 



